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INTRODUCTION 

This is a civil-rights action in which Leonard Lawson seeks damages for an 

unlawful search of his home and a wrongful arrest that put him in prison for 13 

months.  The individual state and federal officers responsible for Lawson’s plight 

(collectively, “Defendants”) seek to avoid liability under the doctrine of qualified 

immunity.  This Court has already held that Defendants acted unlawfully.  See 

United States v. Lawson, 499 F. App’x 711, 712 (2012).  It should now hold that 

they also acted unreasonably.   

Defendants each participated in the controlled delivery of a package 

containing sham narcotics.  Prior to the operation, Defendants equipped the 

package with an electronic transmitter, and they obtained an anticipatory warrant 

that allowed them to retrieve the package under certain clearly defined conditions.  

Before the package was delivered, however, the transmitter malfunctioned while 

still in Defendants’ possession and transmitted a false signal that the package had 

been opened.  Defendants, intent on completing the mission, brushed off this 

critical fact and continued with the operation.  Eventually, Liza Valcarcel picked 

up the package from the point of delivery and brought it to the home that she 

shared with Lawson.  The officers, tracking the package’s transmission, followed 

closely.  
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A short while later, Valcarcel left their home, leaving the package behind.  

Almost immediately, Defendants stopped her vehicle and placed her under arrest, 

and she confessed that the package belonged to her.  Nonetheless, Defendants 

stormed Lawson’s house to find him barbecuing on the back porch with his 

mother, brother, and aunt.  The package was found where Valcarcel left it—on the 

bedroom floor, unopened.  To this day, no one is sure who ordered the entry into 

Lawson’s home.   

For the next four hours, Defendants remained in Lawson’s home while they 

applied for a search warrant.  They found various ways to fill their time.  They 

conducted a protective sweep—and then another.  And they made themselves 

comfortable; they took off their armor, ate some snacks, and freely used the 

restroom.  At various points during their protracted, uninvited stay, they collected 

evidence; they took photographs, rummaged through drawers, and “accidently” 

bumped a computer to remove its screensaver.  Defendants also found a shotgun 

and bear slugs, which Lawson and Valcarcel had to protect themselves from the 

animals of the wilderness abutting their property.  

Lawson was arrested and indicted on drug charges and for being a felon in 

possession of a firearm.  He was convicted only on the firearms charge.  This Court 

rightly vacated that conviction, finding that Defendants’ entry was unlawful 

because the search was not supported by the anticipatory warrant or justified by 
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exigent circumstances.  Lawson was incarcerated for 13 months while he awaited 

relief from this Court. 

Lawson filed this civil suit to right that wrong, but the trial court granted 

summary judgment in Defendants’ favor on qualified-immunity grounds.  It 

concluded that even though Defendants’ conduct was unlawful, it was not 

unreasonable: the warrant authorized entry if the package failed to transmit, and 

Defendants argued the package’s malfunction satisfied this requirement.  That was 

close enough for the district court. 

It should not have been.  The continued transmission of a false tone cannot 

reasonably be seen as a failure to transmit, and even if it could, Defendants acted 

unreasonably in relying on a condition they knew occurred while the package was 

still in their possession.  Moreover, the supervising officer declined to read the 

warrant, and it seems none of the line officers made an effort to understand the 

scope or limitations of the warrant.  Finally, the officers’ post-entry behavior, 

including the search of Lawson’s home and the seizure of his person, were 

unacceptable by any reasonable officer’s standards.  At the very least, the Court 

should remand this matter and allow a jury to resolve factual questions that bear 

directly on the qualified-immunity determination.  
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JURISDICTIONAL STATEMENT  

The district court had federal-question jurisdiction under 28 U.S.C. § 1331 

because Lawson’s claims arise under Bivens v. Six Unknown Named Agents Of 

Federal Bureau of Narcotics, 403 U.S. 388 (1971), and 42 U.S.C. § 1983.  The 

district court entered judgment on October 26, 2015.  Lawson filed a notice of 

appeal on November 19, 2015, which was timely within the meaning of Rule 4(a) 

of the Federal Rules of Appellate Procedure.  This Court has appellate jurisdiction 

under 28 U.S.C. § 1291. 

ISSUES PRESENTED FOR REVIEW 

1. Did the Defendants reasonably believe that a warrant or exigent 

circumstances permitted them to enter Lawson’s home to retrieve a package, where 

the warrant—which the supervising officer did not read, and the line officers made 

no attempt to understand—required a tracking device to fail to transmit, where the 

device in fact continued to transmit, where the main suspect had been arrested and 

confessed, and where the cocaine in the package had been replaced with sham 

narcotics? 

2. Was it unlawful and unreasonable for Defendants to remain in 

Lawson’s home for four hours while they secured a warrant, and, in that time, 

conducted two extensive protective sweeps, took photographs, collected evidence, 

and read Lawson’s computer screen? 
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3. Was it unlawful and unreasonable for the Defendants to seize and 

arrest Lawson by breaking down his door, confronting him with guns drawn, 

handcuffing him, and isolating him in the garage? 

STATEMENT OF THE CASE1 

A. Federal Agents Seize A Package Of Narcotics Never Intended For 
Lawson. 

In July 2010, a FedEx employee in Anchorage, Alaska, intercepted a 

suspicious package from California and contacted the Drug Enforcement 

Administration (DEA).  (SER 93-94.)  After obtaining a warrant, the DEA opened 

the package, tested its contents, and found cocaine.  (SER 94.)  The package was 

bound not for Lawson or his residence, but for an address on Stella Place in 

Anchorage.  (See SER 94.)  

The DEA planned a controlled delivery of the package after first replacing 

all but a small, representative sample of narcotics with sham cocaine.  (SER 94-95, 

109).  Each of the Defendants participated in this operation: 

 Defendant Richard Youngblood, a DEA special agent, was the group 
supervisor—that is, the on-scene supervisory agent—assigned to the 
operation.  (SER 100.) 

                                           
1 Record citations are made primarily to Defendants’ Supplemental Excerpts of 
Record (SER), which they filed in connection with their answering brief.  See Dkt. 
12-1, 12-2.  As a pro se appellant, Lawson was not required to submit an Excerpt 
of Record (ER) with his original brief, See 9th Cir. R. 30-1.2, but does so now.  
The ER does not contain duplicates of documents included in the SER.  
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 Defendant Jeffery Gregg, a detective with the Anchorage Police 
Department, was assigned to the DEA as a task-force officer.  (SER 
93.)  He was the case agent—or lead agent on the operation—and, 
subject to Youngblood’s approval, was responsible for the overall 
direction of the investigation, including directing assignments and 
obtaining warrants.  (SER at 93-94.) 

 Defendants Nathaniel Clementson and Michael Dahlstrom were DEA 
special agents assigned to assist in the operation.  (SER 109, 113.) 
Defendant Monique Doll was an officer with the Anchorage Police 
Department, who, like Gregg, was assigned to the DEA as a task-force 
officer.  She too was assigned to the operation.  (SER 103.) 

B. Gregg Applies For And Receives An Anticipatory Warrant In 
Preparation For The Controlled Delivery. 

Gregg sought an anticipatory warrant that would allow the officers to 

retrieve the package once certain triggering conditions had occurred.  (SER 94, 

147-56.)  By and large, the conditions Gregg described in his warrant application 

pertained to a small electronic monitoring device that Defendants concealed within 

the package.  (See SER 153-55.)  The device was designed to inform Defendants of 

both the location of the package and whether it had been opened.  (SER 94.)2  It 

did this by transmitting a signal to the officers’ hand-held receivers, which would 

get louder as the officers’ receivers approached the device.  (Request for Judicial 

Notice (“RJN”), Ex. 1 at 4-5.)  Once the package was opened, the signal would 

                                           
2 The record is unclear as to whether there is a single monitoring device or two 
separate devices.  This brief will adopt the position of the district court, this Court, 
and Gregg himself in treating the electronic monitoring device as a single unit 
rather than two distinct devices.  (See SER 2 (district court order); SER 19-22 
(Ninth Circuit opinion); SER 94 (Gregg’s affidavit).)  
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change from an intermittent beeping to a steady tone.  (Id.)  Gregg’s expectation, 

as conveyed in the warrant application, was “[t]he electronic monitoring device 

will be activated when the box is delivered and will emit a specific tone indicating 

that the parcel remains unopened and will emit a separate tone once the box is 

opened.”  (SER 150.)  

The magistrate judge issued an anticipatory warrant that placed the 

following conditions on the officers’ ability to enter a residence to retrieve the 

package: 

[1] specifically [the] box is delivered and received by a 
person at 7100 Stella Place, #2, Anchorage, Alaska, 
99507 or left at the front door, and a person takes the box 
inside, or [2] a person takes the box to another location 
and one of the following has occurred: [i] a change of 
tone indicating the box has been opened, [ii] the 
electronic device fails to transmit or [iii] at least two 
hours has elapsed with no change indicating the box 
remains unopened inside of the residence. 

(SER 155.)  Upon entry, the warrant authorized the officers to seize the package 

and “hold[] it secure pending further order of the court.”  (SER 154.)  The warrant 

did not permit the officers to enter a residence for any other reason.  

After the warrant was issued, Gregg briefed the officers assigned to the 

operation.  Aside from Gregg, no officer claims to have actually read the warrant 

or inquired as to its scope or terms, although they claim to have been generally 

aware of the warrant’s existence.  Youngblood, the supervising agent, did “not read 
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the terms of [the] warrant.”  (SER 100.)  Nor did Clementson, Dahlstrom, or Doll.  

(See SER 110 (Clementson); SER 103 (Doll); SER 113 (Dahlstrom).) 

C. Clementson Delivers The Package After It Malfunctions While 
Still In Defendants’ Possession.  

After the briefing, Clementson was tasked to carry out the controlled 

delivery.  He donned a FedEx uniform, parked an imitation FedEx vehicle down 

the street, and walked toward the designated home on Stella Place, package in 

hand.  (SER 95.)  Gregg and Youngblood parked around the corner, out of view.  

(Id.)   

As Clementson was approaching the Stella Place residence with the 

unopened package, he inadvertently activated the electronic monitoring device, 

which began to transmit to the surveillance team a false signal that the package had 

been opened.  (SER 95-96.)  Youngblood and Gregg decided not to interrupt the 

delivery.  Youngblood acknowledged that he could have “sen[t] a person out to 

stop the delivery,” but claims he did not do so “[f]or safety and operational 

reasons.”  (SER 101.)  Aside from a vague allusion to the general violence 

associated with the drug trade, Defendants have offered no basis to explain why 
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they could not have made some effort to stop the delivery, say, for example, by 

honking a car horn to get Clementson’s attention.3   

Thus, unaware that the electronic monitoring device had malfunctioned, 

Clementson continued with the delivery.  (SER 100.)  A man at Stella Place 

received the package and, in front of Clementson, placed a call to someone and 

said the package had arrived.  (SER 101.) 

D. Defendants Decline To Lawfully Retrieve Their Package.  

Youngblood and Gregg continued with the operation rather than 

immediately entering Stella Place, as authorized under the warrant, or seeking 

another warrant that addressed the monitoring device’s malfunction.  They planned 

to wait 15 minutes before entering Stella Place, despite not knowing whether the 

package was opened.  (SER 97.)  While waiting, a woman, later identified as Liza 

Valcarcel, arrived at Stella Place, picked up the package, and left.  (See id.)   

E. Defendants Follow The Package, Arrest The Main Suspect, And 
Elicit From Her A Confession That The Package Was Hers.  

Officers followed Valcarcel, using the transmission from the package to 

track her as she drove to a home on Early View Drive (“Early View”), where she 

                                           
3 Gregg declared in his affidavit—for the first time—that “a man was observed 
standing in the doorway of the residence” as Clementson approached the house.  
(SER 95.)  But Gregg was “out of view of the residence,” (id.), and his account 
contradicts Clementson’s.  Clementson, who delivered the package, testified that 
he approached Stella Place, knocked on the door, and saw a man and a child come 
from around the side of the residence 25 to 30 seconds later.  (RJN, Ex. 1 at 6.)   
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lived with Lawson.  (SER 97.)  Officers observed Valcarcel drive into the garage at 

Early View and drive back out again three minutes later.  (Id.)  Gregg and 

Youngblood followed her.  (SER 98, 101-02.)  

As Valcarcel drove away, the tone from the electronic monitoring device 

continued to transmit from Early View, alerting the officers that Valcarcel had left 

the package behind.  (SER 98, 101-02.)  At that point, either Gregg or Youngblood 

asked the officers assisting the operation to stop Valcarcel in her vehicle, which 

they did.  (SER 98.)  Valcarcel was then arrested, at which point she confessed, 

“you guys know what’s in the box.  It’s all mine.”  (RJN, Ex.1 at 13.)    

F. Following Valcarcel’s Confession, Someone—It Is Unclear Who—
Orders Defendants To Enter Lawson’s Home. 

At 3:59 p.m., Doll, Dahlstrom, and about eight other officers received an 

order to enter Early View.  (See RJN, Ex. 1 at 11; SER 101.)  No one knows 

exactly who gave the order, and the Defendants have given conflicting testimony.  

Gregg testified that “Youngblood was the one who told [the officers] to initiate 

entry into the [Early View] residence.”  (RJN, Ex. 1 at 14.)  Clementson shared this 

recollection in his testimony.  (RJN, Ex. 1 at 7.)  But Youngblood says he does not 

recall giving that order, though he agreed with the decision to enter the home.  

(SER 102.)   

In any event, a search team of about 10 officers broke down the door at the 

Early View property and stormed into the residence.  (SER 101.)  From the inside 
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of the house, through the sliding glass door, Clementson saw Lawson with his 

mother, his brother (Harold Lawson), and his aunt; they were on the back deck, 

having a barbeque and admiring the scenery surrounding Lawson’s home in the 

woods.  (See RJN, Ex.1 at 8, Ex. 3 at 11-13.)  Clementson, with the assistance of 

other officers, detained Lawson’s family members and took them into the house.  

(See SER 111; RJN, Ex. 3 at 14 (Mrs. Lawson and Harold Lawson), Ex. 4 at 7. 

(Lawson).)  All four individuals, including Lawson, were handcuffed, subjected to 

pat-downs and asked for identification.  (SER 47-48.)  Dahlstrom then isolated 

Lawson, taking him from his porch into the garage.  (RJN, Ex. 2 at 7.)  There, 

Lawson noticed that a nice chair had been moved from the kitchen to the garage, 

and had a footprint on it.  (RJN, Ex. 4 at 8.)  The officers made Lawson sit in that 

chair and wait.  (RJN, Ex. 4 at 8.)  Lawson was then transferred to the DEA 

headquarters for questioning, (SER 54), where he remained in custody for about 

four to five hours.  (RJN, Ex. 4 at 6). 

G. Defendants Sweep Lawson’s Home Twice And Arrest Him Before 
Leaving To Obtain A Warrant.  

Upon entering Lawson’s house, the search team, including Doll, 

Clementson, and Dahlstrom, proceeded to conduct not one, but two protective 

sweeps, thoroughly searching both upstairs and downstairs.  (See SER 48; RJN, 

Ex. 4 at 4-5 (officers conducted “secondary searches”); SER 105 (Doll); SER 111 
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(Clementson); SER 114-15 (Dahlstrom).)  The FedEx box was found on the 

bedroom floor, unopened.  (SER 48.) 

During these protective sweeps, the officers collected a substantial amount 

of evidence, including 64 photographs of the premises.  (SER 73.)  The team found 

a shotgun and bear slugs that were used for bear protection, (SER 50), and a hidden 

black container (allegedly similar to one in the tracked package), (SER 75).  The 

officers also observed luggage tags from California and read Lawson’s computer 

screen.  (SER 89.)  

In the midst of the protective sweeps, Gregg left to obtain a search warrant 

for Lawson’s house.  (SER 98.)  Gregg obtained the search warrant at 7:55 p.m.  

(SER 73.)  But by then, the team had been in Lawson’s home for nearly four 

hours—which provided the officers with plenty of time to roam around Lawson’s 

house looking, in Clementson’s words, for somewhere to “use the restroom,” “take 

off body armor,” and “perhaps grab a snack.”  (RJN, Ex. 1 at 11.)   

When Gregg applied for the new warrant, he failed to inform the magistrate 

judge that the electronic monitoring device malfunctioned before the controlled 

delivery took place.  (See ER 37-38; SER 53; RJN, Ex. 1 at 15-17.)  He also 

declined to mention that Valcarcel had admitted that the package was hers and that 

the officers found the FedEx box unopened.  (See ER 38 (describing the controlled 

delivery and subsequent search).) 
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H. Lawson Is Indicted On Four Counts And Convicted On One 
Before Having His Conviction Vacated By This Court. 

On November 16, 2010, the government indicted Lawson on three counts of 

drug trafficking offenses and for being a felon in possession of a firearm.  (SER 2.)  

Lawson moved to suppress the evidence that was collected during the search of his 

home.  (SER 2-3.)  The magistrate judge granted the motion in part, suppressing 

the evidence collected during the protective sweeps because “the officers exceeded 

the scope of the lawful protective search.”  (SER 40.)  That evidence included the 

hidden black container, luggage tags from California, information on Lawson’s 

computer screen, and 64 photographs.  (See SER 89.)  But the magistrate judge did 

not suppress evidence of the shotgun on the grounds that it was found in plain view 

during the protective sweep.  (See id.)  A jury found Lawson not guilty of the three 

drug-related offenses, but convicted him of being a felon in possession of a 

firearm.  (SER 3.)   

Lawson appealed.  This Court vacated his conviction and sentence, ruling 

that evidence of the shotgun should have been suppressed because “the police did 

not comply with the conditions of the warrant” and because “[e]xigent 

circumstances were not present.”  United States v. Lawson, 499 F. App’x 711, 712 

(9th Cir. 2012); (SER 19-22).  The Court rejected the government’s argument that 

the second condition, “fails to transmit,” was satisfied when the transmitter falsely 

indicated the package had been opened.  Lawson, 499 F. App’x at 712 (“The 
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electronic transmitter never failed to transmit.  Instead, it prematurely emitted the 

continuous tone indicating the box had been opened, beginning before the box left 

police custody.”).  The Court further held that there were no exigent circumstances 

necessitating entry into Lawson’s home because the government failed to show 

“facts indicat[ing] that essential evidence would imminently be destroyed.”  Id.  

The Court noted that “[m]ost of the drugs that had been in the box had been 

removed by police and replaced with sham substances before the box was 

delivered,” and that “[t]he government ha[d] not shown that a replacement warrant 

could not have been obtained fairly quickly.”  Id.  The Ninth Circuit did not 

consider the constitutionality of Lawson’s warrantless arrest.  Lawson was 

incarcerated for 13 months of his 15-month sentence before the Court reversed his 

conviction and sentence.  (SER 143.)  

I. Lawson Seeks Redress For The Constitutional Violations He 
Suffered.  

On July 27, 2011, Lawson, representing himself, brought this action.  (See 

ER 3.)  Lawson alleges a violation of 42 U.S.C. § 1983 against defendants Gregg 

and Doll in their capacities as Alaska State law enforcement, and a Bivens action 

against Youngblood, Dahlstrom, and Clementson as federal DEA agents.  (See 

ER 3.)  The district court stayed the action until the conclusion of his criminal case.  

(SER 3.)  Lawson then filed an Amended Complaint and a Second Amended 
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Complaint (“SAC”) on September 3, 2013, which is the operative complaint here.  

(SER 4-5.)   

In his operative complaint, Lawson alleges violations of his Fourth 

Amendment right to be free from unreasonable searches and seizures, as well as a 

violation of his due process rights.  (SER 131, 134.)  Specifically, Lawson alleges 

that he was unlawfully arrested while standing on his back porch and that law 

enforcement conducted a warrantless search of his home and seized property 

within the home, including the shotgun that was erroneously used in his criminal 

case.  (SER 142.)  Lawson alleges that the unlawful search of his home resulted in 

his wrongful conviction and wrongful incarceration for 13 months.  (SER 143.)  

Lawson seeks compensatory and punitive damages, as well as declaratory relief.  

(See SER 137.) 

Defendants filed a motion to dismiss on February 27, 2014, on qualified-

immunity grounds, which the district court denied on August 25, 2014, because 

Lawson sufficiently alleged a violation of clearly established Fourth Amendment 

rights.  (SER 6.)   

On June 1, 2015, Lawson filed a motion for summary judgment.  (SER 159.)  

He argued that he was entitled to judgment in his favor because the Ninth Circuit’s 

ruling in the criminal case established that Defendants violated his clearly 
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established Fourth Amendment rights4 by entering his home without a valid 

warrant, conducting a warrantless search of his home, and unlawfully seizing his 

person and property.  He also argued that there were no exigent circumstances 

justifying his warrantless arrest.   

Defendants opposed Lawson’s motion for summary judgment and shortly 

thereafter filed a motion to dismiss based on qualified immunity.  (SER 159.)  In 

their opposition to Lawson’s summary judgment motion, Defendants argued that 

the Ninth Circuit opinion vacating Lawson’s conviction does not entitle him to 

summary judgment because the Ninth Circuit did not adjudicate the issue of 

qualified immunity.  In their motion to dismiss, Defendants conceded that the 

search and arrest were unlawful, but they asserted they were entitled to qualified 

immunity because: 1) it was not clearly established that they needed to follow the 

triggering conditions listed in the warrant; and, 2) based on the warrant’s language, 

they could have reasonably believed that the triggering conditions were satisfied by 

either delivery of the package to the Stella Place home or by the beeper 

malfunction.  Alternatively, they argued that they reasonably believed exigent 

circumstances justified their entry because the evidence could have easily been 

destroyed.  Defendants further argued they did not violate Lawson’s constitutional 

                                           
4 Lawson also alleged violations of his Fourteenth Amendment rights.  Those 
claims are not at issue in this appeal.  
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rights when they arrested him because probable cause existed for a warrantless 

arrest.   

The district court denied Lawson’s motion for summary judgment on the 

ground that the Ninth Circuit’s decision did not end the Court’s analysis, which 

required a determination as to whether Defendants were entitled to qualified 

immunity.  (SER 12.)  The court granted the Defendants’ motion to dismiss.5  

(SER 1.)  The court granted the Defendants qualified immunity, holding that their 

actions were unlawful but reasonable.  (SER 15.)  The district court rejected 

Defendants’ argument that the triggering conditions need not be followed under 

United States v. Grubbs, 547 U.S. 90 (2006).  (SER 13.)  The court found that 

“Defendants did not precisely follow the triggering conditions listed on the face of 

the warrant.”  (Id.)  But reading the triggering condition in a broader, “common 

sense fashion,” the court held that “[t]he language ‘fails to transmit’ could 

reasonably encompass a situation where the beeper stops transmitting a signal once 

inside the home. . . .  Thus, the purpose of the condition appears to address a 

situation where the beeper is no longer able to alert the officers when the package 

is opened.”  (SER 14.) 

                                           
5 Because Defendants attached supporting documentation to their motion to 
dismiss, the district court treated it as a motion for summary judgment, except as to 
their arguments regarding Lawson’s Fourteenth Amendment claims.  (SER 6, 
n.30).  
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Contrary to this Court’s determination that none of the warrant’s conditions 

were satisfied, the district court concluded that the condition “fails to transmit” 

could include a situation where “the beeper malfunctioned indicating the package 

had been opened.”  (Id.)  The court did not address whether it was reasonable to 

believe that exigent circumstances existed.   

The court also found that Defendants were entitled to qualified immunity for 

the arrest because probable cause existed to make a warrantless arrest because 

Lawson was found at the home where the narcotics were delivered, Defendants 

knew of Lawson’s prior convictions for drug offenses, and Defendants saw a 

firearm and plastic baggies in the home.  (SER 16-17.)   

SUMMARY OF THE ARGUMENT 

Defendants are not entitled to qualified immunity where they have violated a 

constitutional right that was clearly established at the time of the violation; they 

receive qualified immunity for misconduct only when an objective officer could 

have reasonably believed the conduct was lawful.  Saucier v. Katz, 533 U.S. 194, 

201 (2001); Pearson v. Callahan, 555 U.S. 223, 230-32 (2009).  This Court has 

already determined that Defendants acted unlawfully and violated Lawson’s Fourth 

Amendment rights.  Lawson, 499 F. App’x at 712.  Because Defendants’ 

misconduct was also unreasonable, they are not entitled to qualified immunity.   
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Clearly established law dictates that the language of a warrant must be 

interpreted in a commonsense manner.  United States v. Vesikuru, 314 F.3d 1116, 

1123 (9th Cir. 2002).  Here, the package’s uninterrupted transmission of a 

continuous tone cannot be commonsensically interpreted as a “failure” to transmit.    

Furthermore, Defendants insist the condition was met before the controlled 

delivery, while still in Clementson’s hands.  But this is objectively unreasonable in 

light of clearly established law, which makes clear that anticipatory warrants are 

authorized in anticipation of future events that trigger probable cause, and 

therefore cannot be satisfied if the condition takes place before the operation 

begins.  See Grubbs, 547 U.S. at 94; United States v. Rowland, 145 F.3d 1194, 

1202 (10th Cir. 1998).  Moreover, Youngblood admitted that he failed to read the 

terms of the warrant, which he is obligated to do as a supervising officer.  See 

Ramirez v. Butte-Silver Bow Cnty., 298 F.3d 1022, 1027 (9th Cir. 2002).  Finally, 

the line officers failed to meet their clearly established duty to inquire as to the 

scope of the warrant, as evidenced by their multiple, conflicting understandings of 

the scope of their authority.  See id.  

Neither would a reasonable officer believe entry was justified by exigent 

circumstances.  See United States v. Ojeda, 276 F.3d 486, 488 (9th Cir. 2002).  The 

electronic transmitter continued to transmit a signal, there was no fear of imminent 

destruction of evidence, the main suspect had already been apprehended, and 
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Defendants have not shown a replacement warrant could not have been obtained 

fairly quickly.  

Once inside the house, Defendants continued their objectively unreasonable 

misconduct.  Their search was overly broad in both its scope and duration, and, at 

the very least, there is a genuine dispute as to whether the officers acted in good 

faith when conducting the search.  Moreover, the unlawful, warrantless entry was 

accompanied by an extreme and overzealous seizure of Lawson, after Defendants 

broke down his door, came at Lawson with guns drawn, handcuffed him, and 

isolated him in the garage.  Reading the facts in Lawson’s favor, it is clear that no 

reasonable officer could think Defendants’ misconduct was lawful. 

STANDARD OF REVIEW 

A. Grant Of Summary Judgment Based On Qualified Immunity Is 
Reviewed De Novo, And The Court Must Reverse Where There Is 
A Triable Question Of Fact.  

While the Defendants filed a motion to dismiss, the district court treated that 

motion as one for summary judgment, and granted it.  This Court reviews de novo 

grants of summary judgment based on qualified immunity.  Davis v. City of Las 

Vegas, 478 F.3d 1048, 1053 (9th Cir. 2007).  At this stage, “the evidence of the 

nonmovant is to be believed, and all justifiable inferences are to be drawn in his 

favor.”  Groh v. Ramirez, 540 U.S. 551, 563 (2004) (citation omitted).  If a genuine 

issue of material fact exists that prevents a determination of qualified immunity at 
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summary judgment, the case must proceed to trial.  Act Up!/Portland v. Bagley, 

988 F.2d 868 (9th Cir. 1993).  Where “conflicting inferences may be drawn from 

the facts, the case must go to the jury.”  Munger v. City of Glasgow Police Dep’t, 

227 F.3d 1082, 1087 (9th Cir. 2000). 

B. Misconduct By Law Enforcement Officers Is Immunized Only 
When An Objective Officer Could Have Reasonably Believed The 
Conduct Was Lawful. 

A qualified immunity analysis involves two steps.  First, a court must 

determine whether the facts taken in a light most favorable to the party asserting 

the injury show that the defendant’s conduct violated a constitutional right.  

Saucier, 533 U.S. at 201.  Second, a court must determine whether the right was 

clearly established at the time of the alleged violation.  Id.  If the court answers 

both questions in the affirmative, law enforcement officers are not entitled to 

qualified immunity unless an objective officer could have reasonably believed his 

or her conduct was lawful.   

ARGUMENT 

Defendants are not entitled to qualified immunity.  No reasonable basis 

supports their warrantless search of Lawson’s home (Section A, below), and even 

if it did, the scope of their search was unreasonable (Section B, below).  Finally, 

Lawson’s arrest was both unconstitutional and objectively unreasonable based on 

clearly established law (Section C, below).  At a minimum, there are triable 
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questions of fact that go directly to the question whether Defendants are protected 

by qualified immunity, which a jury should decide.  This Court should reverse.     

A. The Search Of Lawson’s Residence Was Unconstitutional, And A 
Reasonable Officer Would Have Known It.  

The Fourth Amendment prohibits the government from searching a private 

residence without a valid warrant or a recognized exception to the warrant 

requirement.  Payton v. New York, 445 U.S. 573, 586 (1980).  A reasonable officer 

standing in any of Defendants’ positions would have read the warrant and known 

that neither it nor exigent circumstances permitted them to search Lawson’s home. 

1. Defendants Failed To Understand The Warrant, Which Did 
Not Authorize The Search Of Lawson’s Residence. 

Several barriers prevent Defendants from relying on the terms of the warrant 

to assert the defense of qualified immunity.  

a. A reasonable reading of the warrant’s language does 
not support the conclusion that the package’s 
unexpected transmission was a “fail[ure] to transmit.”  

Defendants’ search of Lawson’s residence was not predicated upon any 

reasonable interpretation of the warrant.  To determine whether a search was 

authorized by a warrant, courts look to “the language of the search warrant and ask 

whether ‘a reasonable officer [would] have interpreted the warrant to permit the 

search at issue.’”  United States v. Johnston, 789 F.3d 934, 941 (9th Cir. 2015) 

(alteration in original).  Warrants should be interpreted in a “commonsense 
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manner,” rather than a “narrow or hypertechnical” way.  Vesikuru, 314 F.3d at 

1123.   

As is relevant here, the warrant authorized the officers to search the final 

resting place of the package if removed from Stella Place and “the electronic 

device fails to transmit.”  (SER 155.) 

The commonsense reading of this condition shows that it plainly was not 

satisfied.  As this Court has already recognized, “[t]he electronic transmitter never 

failed to transmit.  Instead, it prematurely emitted the continuous tone indicating 

the box had been opened, beginning before the box left police custody.”  Lawson, 

499 F. App’x at 712 (emphasis added).  Indeed, it was this continued transmission 

that allowed the Defendants to continue tracking the package.  As Youngblood 

explained, “The reason it wasn’t working properly is it was sending out a 

continuous alert tone.  In other words, even though the package was obviously not 

opened, it was sending out a— a tone saying that it was.  And we could pick up 

that using the receivers.”  (RJN, Ex. 3 at 13-14 (emphasis added).)   

Defendants tracked the package from Stella Place to Early View and knew 

the package remained at Early View because the device was successfully 

transmitting.  They left officers at Early View and allocated resources based on the 

transmitter signal indicating the location of the package.  At every stage of the 
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investigation, the package successfully transmitted useful and pertinent 

information upon which Defendants relied.   

It defies commonsense to conclude the package failed to transmit a signal.  

To view the transmission of the continuous-alert tone as a “failure to transmit” 

would require a strained reading of the warrant’s language, a reading that is 

objectively unreasonable in light of the requirement to read warrants in a 

commonsense manner.  Yet Defendants advocate precisely this interpretation. (See 

e.g., Dkt. No. 11 at 17 (Appellee’s Brief).) 

Tellingly, the Defendants themselves have struggled to articulate this 

position.  For instance, neither Youngblood nor Gregg, the two supervising 

officers, could explain how the warrant’s condition was satisfied.  At the 

evidentiary hearing on Lawson’s suppression motion, each was asked what 

language in the warrant Defendants relied upon to enter Lawson’s home.  Gregg 

stumbled over his response and suggested that necessity, rather than the warrant’s 

language, compelled Defendants’ entry:  

Basically, the—the box was failing to—failing to 
transmit in—in—in a certain aspect or failing to operate 
in a proper manner, indicating—indicating the failure—
we didn’t have the luxury—you know, one of the main 
contingencies on—for us to go in is when the alarm was 
triggered.”  (RJN, Ex. 1 at 15 (emphasis added).)     

Youngblood similarly struggled to explain how the failure-to-transmit condition 

could be satisfied under the circumstances:  
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Well, [the device] didn’t fail to transmit—it—it failed to 
transmit the nonalarm tone.  It transmitted an alarm tone 
but it did not transmit the nonalarm tone, which is a 
different tone.”  (RJN, Ex. 3 at 6.)6  

Nevertheless, the district court credited Defendants’ argument that they were 

reasonable in concluding that the transmission of the continuous alarm tone 

constituted a “failure” to transmit within the meaning of the warrant.  At the center 

of the court’s analysis, however, was a misplaced reliance on the Ninth Circuit’s 

opinion in Vesikuru.  (See SER 14.)   

Vesikuru does not support Defendant’s position.  There, the defendant was 

convicted following a search based on an anticipatory warrant that required 

officers to “observe” the defendant receiving a package of narcotics.  Vesikuru, 

314 F.3d at 1117.  The defendant argued that the officers failed to abide by the 

warrant’s condition precedent because they did not literally see the package being 

taken into the residence.  Id.  This Court rejected the argument, reasoning that the 

plain meaning of “observe” does not require literal sight; rather, in its ordinary 

sense, “observe” means “to come to realize or know especially through 

consideration of noted facts.”  Vesikuru, 314 F.3d at 1123.  In other words, the 

warrant’s condition, when read in a commonsense fashion, was satisfied.  Id.   
                                           
6 It is worth noting that the device could transmit only one tone at a time, rendering 
Youngblood’s statement tautological: if the package is transmitting a nonalarm 
tone, it is necessarily failing to transmit an alarm tone, and vice versa.  (See SER at 
96; RJN, Ex. 1 at 4-5.) 
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Vesikuru merely reinforces the well-worn rule that the words of a warrant 

should be given their ordinary meaning.  If anything, its application here 

undermines Defendants’ argument:  just as “observe” means observe, so too does 

“fail” mean fail.  And here, nothing failed.  A malfunctioning beeper that continues 

to emit an alarm tone is not failing to transmit; it is transmitting, just in an 

unanticipated manner.7    

No commonsense reading of “fails to transmit” could encompass a situation 

where the electronic device continues to transmit.  At the very least, Lawson has 

established that there is a triable issue of fact as to whether an objectively 

reasonable officer interpreting the plain language of the warrant in a commonsense 

manner would reach the same conclusion Gregg and Youngblood did. 

b. In any event, the device’s premature transmission 
extinguished the officers’ ability to rely on the 
warrant’s second condition. 

A commonsense reading of the warrant’s language thus does not support the 

conclusion that the package failed to transmit.  But even if it did, Defendants 

would still be unreasonable in relying on that condition.  The so-called “failure” 

that Defendants cite occurred while the package was still in their possession, and 

there is no dispute that they had actual knowledge of that fact.  Under those 
                                           
7Another difference is that in Vesikuru the condition precedent to entry occurred 
after the officers conducted the controlled delivery.  Here, Defendants claim to 
have met the condition before the controlled delivery occurred.  
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circumstances, decades’ worth of clearly established constitutional law should 

have prevented Defendants from relying on the failure-to-transmit condition as a 

basis for their search.    

“[A] court issues an anticipatory warrant with the knowledge that 

contraband does not presently exist at the location to be searched.”  United States 

v. Dennis, 115 F.3d 524, 528 (7th Cir. 1997).  For such warrants to comply with 

the Fourth Amendment’s probable-cause requirement, the occurrence of a 

triggering condition must give rise to “a fair probability that contraband or 

evidence of a crime will be found in a particular place.”  Grubbs, 547 U.S. at 96-97 

(internal quotation marks omitted) (refusing to suppress evidence where the 

occurrence of a triggering condition—there, successful delivery of the child 

pornography—established probable cause for the search).  “Anticipatory warrants 

are, therefore, no different in principle from ordinary warrants.”  Id. at 96 

(emphasis added).  Like all warrants, they require a showing of probable cause.   

But as courts have long recognized, anticipatory warrants are also uniquely 

prone to abuse.  See e.g., United States v. Dennis, 115 F.3d 524, 528 (7th Cir. 

1997) (“[W]arrants conditioned on future events present some potential for 

abuse.”); United States v. Ricciardelli, 998 F.2d 8, 12 (1st Cir. 1993) (“[A] warrant 

conditioned on a future event presents a potential for abuse above and beyond that 

which exists in more traditional settings . . . .”); United States v. Hotal, 143 F.3d 
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1223, 1226-27 (9th Cir. 1998) (sharing the concern of the court in Ricciardelli 

about the potential for abusing anticipatory warrants); United States v. Garcia, 882 

F.2d 699, 703 (2d Cir. 1989) (“[W]e recognize that any warrant conditioned on 

what may occur in the future presents some potential for abuse.”).   

Probable-cause determinations are inherently matters for the judiciary, not 

law enforcement.  In the words of Justice Jackson, the fundamental protection of 

the Fourth Amendment is that it requires “the usual inferences which reasonable 

men draw from evidence . . . . [to] be drawn by a neutral and detached magistrate, 

instead of being judged by the officer engaged in the often competitive enterprise 

of ferreting out crime.”  Johnson v. United States, 333 U.S. 10, 13-15 (1948); see 

also Grubbs, 547 U.S. at 99 (the Constitution protects property owners by 

imposing the “deliberate, impartial judgment of a judicial officer between the 

citizen and the police.” (internal quotation marks omitted)).8  

But anticipatory warrants necessarily rely on the executing agents to 

“determine when and whether the triggering event specified in the warrant has 

actually occurred.”  Ricciardelli, 998 F.2d at 12; see also Rowland 145 F.3d at 

1211 (McKay, J., dissenting) (describing anticipatory warrants as “inherently 

                                           
8 Notably, in addition to this ex ante protection, the Constitution likewise provides   
ex post protection in the form of “a right to suppress evidence improperly obtained 
and a cause of action for damages.”  Grubbs, 547 U.S. at 99 (emphasis added). 
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problematic” because their validity depends on events “often uniquely in the 

control of the executing officers”).  “The crucial constitutional concern here is one 

of discretion . . . . If the party seeking the search may create the circumstances 

which create the probable cause, which then justify the warrant itself, the 

magistrate is removed . . . from his constitutionally mandated role.”  State v. Smith, 

478 S.E.2d 237, 241 (N.C. Ct. App. 1996); see also United States v. Hendricks, 

743 F.2d 653, 655 (9th Cir. 1984) (“[T]he vice of the prospective search warrant: 

By issuing such a warrant, the magistrate abdicates to [law enforcement] an 

important judicial function—the determination that probable cause exists to believe 

that the objects are currently in the place to be searched.”).  

Against this background, any reasonable officer should be aware of at least 

the following two principles: (1) it is for the court, not law enforcement, to 

determine whether probable cause supports a warrant, and (2) the occurrence of a 

triggering condition should convey a probability that contraband exists in the 

location specified in the warrant.  Accordingly, this much should also be clear to 

any reasonable officer involved in a controlled delivery: (3) if a triggering 

condition occurs while the package is still in the officers’ custody, there is no 

probable cause that there is contraband at the location specified in the warrant; and 

(4) it is not up to law enforcement to decide if there will be probable cause 

subsequently. 
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For these reasons, Gregg and Youngblood cannot rely on the warrant’s 

second condition as a basis for their search.  As this Court previously reasoned in 

Lawson, that condition could not be satisfied because the package “prematurely 

emitted the continuous tone indicating the box had been opened, beginning before 

the box left police custody.”  499 F. App’x at 712 (emphasis added).  In other 

words, Defendants cannot rely on the malfunctioning device to satisfy the warrant 

for any location other than Stella Place, because the device malfunctioned before 

the controlled delivery operation had even begun.  Defendants activated the device 

when the parcel was still in DEA custody, at which point Gregg and Youngblood 

knew the electronic monitoring device was defective.  (SER 96, 100.)  They 

therefore knew that the occurrence of the triggering condition9 could not establish 

probable cause of contraband at the location specified in the warrant because the 

contraband was then in Defendants’ possession.   

Furthermore, the structure of the warrant suggests, and the Defendants’ 

testimonies confirm, that they understood that a condition could not occur before 

delivery.  Defendants uniformly disclaimed reliance on the warrant’s first 

condition—“the electronic transmitter emitted a continuous tone indicating the box 

                                           
9 For the sake of argument, Lawson assumes here that false transmission of the 
continuous-alert tone is a “failure” to transmit.  As discussed, this is an 
unreasonable interpretation of the warrant’s language. 
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had been opened”—evidencing their understanding that they could not rely on 

conditions that occurred while the package remained in DEA custody.  Moreover, 

Clementson testified that there were different phases of the operation: “the delivery 

phase, when we actually go out to deliver the box and then we’re waiting for the 

box to be opened for—with—with our monitoring equipment . . . .  And then, you 

know, after that we need to make entry . . . .”  (RJN, Ex. 1 at 3.)  Youngblood 

testified that the warrant authorized them to enter if “the alarm malfunctions after 

delivery.”  (RJN, Ex. 3 at 5 (emphasis added).)  In light of existing law and the 

information available to Defendants, no objectively reasonable officer would think 

that a triggering condition could be prematurely met prior to delivery.     

Moreover, Defendants’ position (that a warrant’s conditions precedent can 

occur before a controlled delivery) would render the triggering conditions useless.  

Taken to its logical conclusion, Defendants’ argument would hold that they would 

be equally justified in searching Lawson’s home had the transmitter malfunctioned 

before Clementson even left the station, rather than when he was walking up to the 

door.  Such reasoning eviscerates the purpose of a contingent warrant.  It 

effectively would allow police to make the probable-cause determination in the 

first instance, by giving officers unfettered discretion to authorize a search 

whenever an unspecified malfunction prematurely sets off a triggering condition, 

regardless of “whether by accident or as a result of police manipulation.”  Magee v. 
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State, 77 P.3d 732, 735 (Alaska Ct. App. 2003).  And this would be true whether or 

not that malfunction was anticipated by the magistrate judge who issued the 

warrant. 

It was clearly established that a conditional warrant must be given a 

commonsense interpretation, and that a triggering condition—which is the 

predicate for probable cause—cannot occur when the monitored package is still in 

law enforcement’s possession.  Because the Defendants failed to follow clearly 

established law, they are not entitled to qualified immunity.  See Johnson v. United 

States, 333 U.S. 10, 13-15 (1948); see also Grubbs, 547 U.S. at 96-97.  

c. As the supervising officer, Youngblood’s obligation to 
read the warrant was clearly established; he failed to 
do so.  

Youngblood is additionally precluded from qualified immunity because he 

failed to read and understand the warrant’s conditions.  Supervising officers have 

an affirmative duty to ensure they have lawful authority for their actions.  Ramirez, 

298 F.3d at 1027.  “The leaders of the expedition may not simply assume that the 

warrant authorizes the search and seizure.  Rather, they must actually read the 

warrant and satisfy themselves that they understand its scope and limitations, and 

that it is not defective in some obvious way.”  Id. (emphasis added). 

Youngblood led this operation.  There is no dispute that he was the 

supervising officer.  (SER 100.)  There is also no dispute that he failed to read the 
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warrant; indeed, he has expressly admitted as much.  (Id. (“I knew we had a 

contingency warrant . . . , but I had not read the terms of that particular warrant.”).)  

While Youngblood claims to have understood the “general terms” of the warrant, 

(id.), his testimony at the suppression hearing belies that assertion.  

His colloquy with Lawson’s counsel there reveals the depth of his 

misunderstanding.  When asked initially to describe the terms of the warrant, 

Youngblood offered the following inaccurate description, revealing his belief that 

mere delivery was sufficient under the warrant: 

Two hours after the box was delivered, we can make 
entry.  If the alarm malfunctions after delivery or what—
we could enter.  If the box is moved to another location, 
we can make entry and secure our—the—the box.  (RJN, 
Ex. 3 at 5.)   

Youngblood was then provided a copy of the warrant, and after reading it for the 

first time, was asked what condition he believed was satisfied prior to the warrant’s 

execution.  Again, he faltered:  

Prior to the execution—well, a person takes the—wait a 
minute—box is delivered and received by a person.  The 
person takes the box inside.  The person takes the box to 
another location.   (RJN, Ex. 3 at 5.) 

Lawson’s counsel then directed Youngblood to the specific conditions in the 

warrant, prompting the following response from Youngblood with respect to the 

condition at issue here:  
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The electronic device fails to transmit. Well, it didn’t fail 
to transmit . . . .  (RJN, Ex. 3 at 6.)  

Tellingly, Youngblood then declined to identify the failure-to-transmit condition as 

the condition upon which Defendants relied in executing the warrant.  (RJN, Ex. 3 

at 6.)  

But after examining the remainder of the warrant and eliminating the other 

two conditions as possible bases for the search, Youngblood backtracked and 

settled on the failure-to-transmit language as the basis for the warrant’s execution:  

Okay.  Then it would be the malfunction of the—the—
the device failing to transmit the nonalarm tone.  (RJN, 
Ex. 3 at 7.)   

As this testimony indicates, not only did Youngblood fail to read the 

warrant, he likewise failed to understand its terms or scope.   

This failure to read and understand the warrant strips Youngblood of a 

qualified-immunity defense.  See Ramirez, 298 F.3d at 1028 (denying qualified 

immunity in a Bivens action to a supervising officer who failed to read a warrant 

after it was issued and before the search began).  Had Youngblood actually read 

the warrant and satisfied himself that he understood its scope and limitations, he 

could have prevented the unconstitutional search of Lawson’s residence.  See id. at 

1027.  Youngblood’s testimony makes clear that he neglected this responsibility, 

and instead “simply assum[ed] that the warrant authoriz[ed] the search and 

seizure.”  Id.  This Court should deny his claim to qualified immunity on that basis 
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alone.  In the alternative, and at the very least, Youngblood’s testimony creates a 

triable issue of fact as to the scope of his understanding, and the Court should 

remand so that a jury may resolve this factual question. 

d. The line officers are not entitled to summary 
judgment because they failed to inquire as to the 
scope of the warrant.  

Doll, Clementson, and Dahlstrom are each likewise not entitled to qualified 

immunity.  Each officer has a role to play in an investigation.  Whether a given 

officer’s conduct is reasonable depends on his or her particular role in an 

operation.  Ramirez, 298 F.3d at 1027.  For line officers, “[t]hey do not have to 

actually read or even see the warrant; they may accept the word of their superiors 

that they have a warrant and that it is valid.”  Id. at 1028.  But line officers still 

have a responsibility to ensure their search is lawful.  It is clearly established that 

their reliance on their superior officers’ representations is valid, so long as “they 

make inquiry as to the nature and scope of the warrant.”  Id. (citation omitted).   

But where line officers fail to inquire as to the scope and nature of a warrant, 

they are not entitled to qualified immunity.  This Court’s opinion in Guerra v. 

Sutton, 783 F.2d 1371, 1375 (9th Cir. 1986), usefully illustrates this point.  There, 

plaintiffs filed a Bivens action against supervising law enforcement officers and 

subordinate INS agents arising from a warrantless search.  Id. at 1374-75.  While 

the INS agents believed their supervisors had obtained a warrant for the search, the 
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“mere existence of a warrant . . . provided little useful information to the officers. 

They had a further duty to inquire as to the nature and scope of the warrant.”  Id. at 

1375.  The officers’ differing views on the type and scope of the warrant suggested 

they did not inquire into or receive advanced briefing on the “source and extent of 

their authority to enter, search, and arrest.”  Id.  The court denied their claim to a 

qualified-immunity defense on this basis.  Id.   

Here, as in Guerra, the evidence reflects a lack of consensus among the 

officers as to source and extent of their authority to enter, search, and arrest. 

Although Defendants had an advance briefing, there is no evidence in the record 

indicating they made any inquiry as to the terms and scope of the warrant.  

Clementson, who was present at the briefing, testified that Gregg “told [them] he 

had secured a—I think they call it an anticipatory warrant that would allow us to 

go in and retrieve the parcel from its final place of rest.”  (RJN, Ex. 1 at 9.)  When 

asked whether there were conditions on the warrant, Clementson responded, “I 

believe so, although I can’t recall if I learned that after or if I learned that at the 

briefing.”  (RJN, Ex. 1 at 10.)  Moreover, Clementson had no idea whether or not 

the conditions were satisfied.  (RJN, Ex. 1 at 10 (“I—I don’t know.  I’m sorry, sir, 

I haven’t read the warrant.”).)  While Clementson was not required to read the 

warrant as a subordinate member of the team, he nonetheless had a duty to inquire 

and understand the scope of the officers’ authority.  Ramirez, 298 F.3d at 1027.  
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Furthermore, the line officers have conflicted understandings as to who 

authorized the entry, which is further evidence that they did not understand the 

scope of their authority.  Defendant Doll testified that Gregg authorized the entry.  

(RJN, Ex. 4 at 3.)  Clementson testified that Youngblood made the ultimate 

decision to enter the house.  (RJN, Ex. 1 at 10.)  Agent Rambo, another non-

supervising officer, suggested that Youngblood may have made the decision.  

(RJN, Ex. 3 at 10.)  Gregg first testified that Youngblood initiated the entry, later 

said it was a “collective decision,” and finally claimed he cannot remember who 

authorized the entry.  (RJN, Ex. 1 at 14, Ex. 2 at 4; SER 98.)  Youngblood said he 

does not know specifically who gave the order, but that his normal backup officer 

is Agent Rambo.  (RJN, Ex. 3 at 9.)   

Line officers have an affirmative duty to inquire as to the nature and scope 

of the warrant, but Defendants failed to do so.  At least one line officer had no 

understanding of the conditions or scope of the warrant, despite the briefing, and 

there is a genuine issue of material fact as to whether the officers inquired about 

the warrant.  The officers cannot clearly point who authorized entry into Mr. 

Lawson’s house.  Similar to the agents in Guerra, these officers have no 

reasonable understanding as to the “source and extent of their authority to enter, 

search, and arrest.”  At a minimum, there is a triable issue of fact as to whether 

Doll, Clementson, and Dahlstrom are entitled to qualified immunity for their role 
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in the illegal search conducted of Mr. Lawson’s home, based on their failure to 

inquire about the nature and scope of the warrant.  

2. Defendants Lacked Exigent Circumstances To Support The 
Warrantless Search.10 

Warrantless searches of a person’s home are “presumptively 

unreasonable.”  Payton, 445 U.S. at 586.  The exceptions to this rule are “narrow 

and their boundaries are rigorously guarded.”  Hopkins v. Bonvicino, 573 F.3d 752, 

763 (9th Cir. 2009) (quoting United States v. Stafford, 416 F.3d 1068, 1073 (9th 

Cir. 2005)) (internal quotation marks omitted).  One such exception is the 

existence of exigent circumstances.  Hopkins, 573 F.3d at 763. 

Exigent circumstances exist when “police officers, acting on probable cause 

and in good faith, reasonably believe from the totality of the circumstances that [] 

evidence or contraband will imminently be destroyed . . . .”  Ojeda, 276 F.3d at 

488 (quoting United States v. Kunkler, 679 F.2d 187, 191-92 (9th Cir. 1982)).  

“This is a heavy burden and can be satisfied ‘only by demonstrating specific and 

articulable facts to justify the finding of exigent circumstances.’”  United States v. 

Reid, 226 F.3d 1020, 1028 (9th Cir. 2000) (quoting LaLonde v. Cty. of Riverside, 
                                           
10 While the district court did not grant Defendants qualified immunity on the 
ground that exigent circumstances existed, because this Court may affirm on any 
basis supported by the record, Lawson addresses Defendants’ exigency argument 
here. Johnson v. Riverside Healthcare Sys., LP, 534 F.3d 1116, 1121 (9th Cir. 
2008). 
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204 F.3d 947, 954 (9th Cir. 2000)).  In addition, officers must show specific facts 

demonstrating that they could not have obtained a warrant in time.  Sandoval v. 

Las Vegas Metro. Police Dep’t, 756 F.3d 1154, 1161 (9th Cir. 2014).   

One would be hard-pressed to find exigent circumstances here.  Aside from 

the transmitter’s malfunction, the controlled delivery went according to plan: a 

person at the Stella Place residence received the package; the package was 

transferred, which the officers contemplated;11 Defendants followed the package 

without difficulty; and they apprehended the main suspect.  The only unexpected 

event occurred when the transmitter erroneously indicated that the package had 

been opened.  

Any claim of an exigency under these circumstances is belied by 

Defendants’ casual approach to securing the parcel.  First, the officers postponed 

their entry into Stella Place despite the warrant explicitly authorizing them to enter 

the house once the package was taken inside.  The Defendants’ concern that 

someone might open the package and destroy the evidence is hard to square with 

this calculated, tactical decision to simply wait.  This conclusion is compounded by 

the fact that Defendants could have, but chose not to, stop Valcarcel on her way to 

                                           
11 The warrant application requested authorization to enter a second location if the 
package was transferred.  This request contemplates the officers following the 
package from its first destination to another.  
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Lawson’s home.  All told, nearly 45 minutes separated the initial delivery of the 

package from the unlawful entry into Lawson’s home—during which time 

Defendants deliberately passed on several occasions to lawfully retrieve the 

package.  They lacked a genuine concern that the evidence would be destroyed. 

The Ninth Circuit has rejected officers’ claims of exigent circumstances in 

cases evidencing a similar lack of urgency.  In United States v. Alvarez, 810 F.2d 

879, 880 (9th Cir. 1987), the officers intercepted a shipment of cocaine en route to 

a nearby hotel.  Approximately 90 minutes to two hours passed from when the 

officers discovered the package’s destination and the warrantless search of the 

hotel room.  Id. at 881-82.  Given the officers’ conduct, which parallels the 

Defendants’ unhurried response here, the court concluded that “[t]he agent’s 

actions . . . were thus fundamentally inconsistent with any true exigency.”  Id. at 

882.  

Additionally, the Ninth Circuit has made clear that exigent circumstances do 

not automatically arise whenever evidence is on a premises; rather, there must be 

“some proof that shows the removal or destruction of the evidence is imminent.”  

United States v. Driver, 776 F.2d 807, 811 (9th Cir. 1985) (emphasis added).  In 

Driver, the Ninth Circuit set a high bar for what constitutes destruction of 

evidence; the court held that destruction of evidence was not imminent even 

though the defendant was suspicious of the sham heroin and actually destroyed the 
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evidence prior to the officers’ unlawful entry.  See id.  Driver’s holding applies 

with stronger force here because unlike in Driver, there is ample support here that 

destruction of evidence was not imminent: after dropping off the package, 

Valcarcel was arrested and admitted that the package was hers; no evidence 

suggests that another suspect was destroying the package’s contents; and there is 

no evidence that the transmitter was being tampered with, moved around the 

house, or destroyed.  Indeed, when the officers entered the house, they found the 

package—unopened.  The Defendants urge the Court to sidestep Driver’s high 

threshold for finding imminence even though no facts here suggest the imminent 

destruction of evidence. 

The Ninth Circuit has found exigent circumstances in some cases involving 

controlled drug deliveries.  See, e.g., United States v. Paulino, 495 F. App’x 799 

(9th Cir. 2012); United States v. Chiem Euy Saechao, 204 F. App’x 612 (9th Cir. 

2006); Hackett, 638 F.2d 1179 (9th Cir. 1980).  But a fundamental difference 

distinguishes those cases:  those courts found exigent circumstances because the 

officers had a factual basis for believing that the destruction of evidence was 

imminent.  See Paulino, 495 F. App’x at 801-02 (“[T]he exigency was created by 

the triggering of the breach-detection,” which would lead the defendant “to destroy 

whatever evidence [was] inside the package.”); Chiem Euy Saechao, 204 F. App’x 

at 613 (“[O]nce the alarm went off, indicating that the package had been opened, 
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the agents were confronted with exigent circumstances” because one might destroy 

the package and its contents.); Hackett, 638 F.2d at 1182 (holding that destruction 

of evidence was imminent when the defendants opened the crate and the 

transmitter went dead 10-to-15 seconds later).  Here, the transmitter malfunctioned 

while it was in the Defendants’ possession, and the Defendants have no “proof that 

shows the removal or destruction of the evidence [was] imminent.”  Driver, 776 

F.2d at 811.  It is unsurprising that the Ninth Circuit has never found exigent 

circumstances when officers do not know whether a surveilled box is opened yet 

wait nearly 45 minutes before declaring an exigency. 

Moreover, the fake material in the package was trivial in light of the 

circumstances.  Defendants removed all of the cocaine and replaced it with a sham 

substance and a “representative sample.”  True, the Ninth Circuit has held exigent 

circumstances may exist in a controlled delivery when there is a danger that a 

suspect may destroy the fake substance.  United States v. Hackett, 638 F.2d 1179, 

1182 (9th Cir. 1980).  But the officers in Hackett had a functioning transmitter and 

could monitor when the package was opened—information that the Defendants 

here lacked.  Also, this holding is curious because the jury in Hackett convicted the 

defendant despite the defendant successfully concealing all of the sham drugs and 

the transmitter.  In other words, the verdict demonstrates that the sham substance 
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and the transmitter are not material if a jury will convict even when the defendant 

destroys the evidence.  

Importantly, the court in Alvarez had particularly strong words for officers 

who neglect to seek a warrant via telephone.  Even assuming exigent 

circumstances, officers’ unlawful entry is unexcused “unless the government 

demonstrates that a warrant could not have been obtained in time even by 

telephone under the procedure authorized by Fed. R. Crim. P. 41(c)(2).”  Alvarez, 

810 F.2d at 882 (quoting United States v. Manfredi, 722 F.2d 519, 522 (9th Cir. 

1983)).  The court explained that the telephonic warrant rule was an 

accommodation of law enforcement by Congress, and “ignoring the telephone 

warrant procedure totally frustrates the accommodation approved by Congress.”  

Id. at 884.  The court in Alvarez suppressed the evidence because the government 

failed to seek a telephonic warrant.  Id.  The court stated that the “serious 

consequences” of finding no exigent circumstances “may be avoided in the future 

if law enforcement authorities will attempt in good faith to follow the procedures 

approved by Congress.”  Id. 

The officers here ignored the telephonic-warrant accommodation.  Doll 

learned about the telephonic-warrant option in her training (likely meaning that 

other officers did too, despite testifying to the contrary), but claims that she was 

instructed that they were reserved for rural areas.  (SER 106-07.)  Gregg also knew 
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about telephonic warrants, but believed that they were available only to those who 

could not appear before the magistrate.  (SER 99.)  But if the Defendants had read 

the warrant, they would have seen that warrants can be issued by telephone.  (See 

SER 153.)  So even assuming exigent circumstances, the Defendants’ unlawful 

entry is unexcused because they failed to demonstrate that a telephonic warrant 

could not have been obtained.  See Alvarez, 810 F.2d at 882.  The Court should 

deny the officers’ invitation to accept ignorance of Congress’s accommodations, 

particularly when the exceptions to the Fourth Amendment should be “rigorously 

guarded.”  Hopkins, 573 F.3d at 763. 

The Ninth Circuit previously analyzed these facts and found no exigent 

circumstances.  See Lawson, 499 F. App’x at 712.  First, the Court recognized that 

the operation lacked dangerous and unexpected twists, noting that the officers 

could track the box throughout the operation.  See id.  Second, the Court agreed 

that destruction of evidence was not a concern because the package contained a 

sham substance.  See id.  Third, the Court rejected the argument that the officers 

could not obtain a replacement warrant fairly quickly.  See id.  Given the Court’s 

prior decision on precisely these issues, the Court can, and should, apply the same 

analysis here.  Accordingly, Defendants are not entitled to qualified immunity 

because it is “clearly established Federal law that the warrantless search of a 

dwelling must be supported by” exigent circumstances, which were absent here.  

  Case: 15-35907, 10/20/2017, ID: 10626666, DktEntry: 24, Page 52 of 65



 

53 

Sandoval, 756 F.3d at 1161 (quoting Bailey v. Newland, 263 F.3d 1022, 1032 (9th 

Cir. 2001)). 

B. Defendants Conducted The Search In An Objectively 
Unreasonable Manner. 

Apart from the unlawful entry, the officers should be denied qualified 

immunity because the protective sweeps were unlawful and objectively 

unreasonable.  The law clearly establishes that protective sweeps are restricted in 

scope and duration.  But the officers plainly disregarded both of these limitations, 

and a reasonable officer would have recognized that their actions violated 

Lawson’s constitutional rights.  

1. The Search Was Unlawfully Excessive In Its Scope. 

A protective sweep is “a quick and limited search of premises . . . to protect 

the safety of police officers or others.”  Maryland v. Buie, 494 U.S. 325, 327 

(1990).  A protective sweep is “not a full search of the premises.”  Id. at 335.  The 

protective sweep has “two significant limitations:  it ‘extend[s] only to a cursory 

inspection of those spaces where a person may be found’ and lasts ‘no longer than 

it takes to complete the arrest and depart the premises.’”  United States v. Lemus, 

582 F.3d 958, 962 (9th Cir. 2009) (quoting Buie, 494 U.S. at 335-36) (alteration in 

original).  To extend the search further, “there must be articulable facts which, 

taken together with the rational inferences from those facts, would warrant a 
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reasonably prudent officer in believing that the area to be swept harbors an 

individual posing a danger to those on the arrest scene.”  Buie, 494 U.S. at 334.  

The search here was shockingly invasive.  The officers searched the entire 

house, contrary to the Supreme Court’s instruction that a protective sweep is “not a 

full search of the premises.”  Id. at 335.  The team took 64 photographs, obtained 

detailed information on luggage tags, uncovered a black container hidden behind a 

computer, and “accidentally bumped” the computer, removing the screensaver and 

exposing private information on the screen.  The officers cannot provide 

“articulable facts which . . . would warrant a reasonably prudent officer in 

believing that” a dangerous individual was hiding beneath the luggage tags or 

behind the computer.  Id. at 334.  Unsurprisingly, the magistrate judge and District 

Court suppressed this evidence because the Defendants exceeded the scope of the 

protective sweep. 

The Ninth Circuit has held that searches far less intrusive than the 

Defendants’ violate the limits of a protective sweep.  In Cuevas v. De Roco, 531 

F.3d 726, 735 (9th Cir. 2008), officers, searching for a parolee, entered a house and 

received permission to perform a protective sweep.  One officer “opened at least 

one drawer,” and this action “exceeded both the consent given and the limits of a 

lawful protective sweep.”  Id. at 735.  The Court held that this officer was not 

entitled to qualified immunity.  Id. at 737.  The Defendants’ search extended far 
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beyond the one-drawer limitation deemed unlawful in Cuevas; they searched 

behind a computer, read luggage tags, and took pictures—a far cry from “a cursory 

inspection of those spaces where a person may be found . . . .”  Lemus, 582 F.3d 

at 962 (internal quotation marks omitted). 

Moreover, both Mrs. Lawson and Harold Lawson heard the officers 

rummaging through the occupants’ personal belongings.  (RJN, Ex. 3 at 17, 18 

(Mrs. Lawson), 19-20(Harold Lawson)).  This testimony is particularly 

problematic for the Defendants.  If uncontested, they acknowledge exceeding the 

scope of the protective sweep, and if challenged, they create a genuine issue of 

material fact precluding summary judgment.   

Further, Gregg left the residence to obtain a search warrant while the team 

remained inside Lawson’s home.  By leaving to obtain a warrant, the Defendants 

tacitly acknowledged that their presence in the home was unlawful.  The Ninth 

Circuit has reached the same conclusion in a factually similar case.  In United 

States v. Murphy, 516 F.3d 1117, 1121 (9th Cir. 2008), the officers conducted a 

protective sweep and left to obtain a search warrant.  Id. at 1120-21.  The officers 

then returned and conducted a second sweep two hours later.  Id. at 1121.  The 

Court held that the officer’s decision to get a warrant implied an understanding that 

the search was unlawful.  Id.  The Court explained that “[p]resumably, even the 
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officer understood that he could not conduct further searches . . . because he left 

the scene to obtain a warrant.”  Id.   

Furthermore, the Ninth Circuit has explicitly rejected a claim—similar to 

Defendants’—that a second protective sweep was necessary.  In United States v. 

Harris, 642 F. App’x 713, 714 (9th Cir. 2016), the officers entered an apartment, 

conducted a protective sweep, and detained the defendant.  One officer then 

conducted a second protective sweep of the kitchen looking for a firearm.  Id.  The 

Court held that “it was not reasonable to conduct a second search of the kitchen” 

because the officers already swept the apartment and detained those present.  Id. 

at 716.  The Defendants claim that they “usually” conduct “secondary searches.”  

(RJN, Ex. 4 at 4-5.)  But just as in Harris, the Defendants had no reasonable basis 

for conducting a second search because they already detained Lawson’s family 

members and secured the package.   

2. The Search Was Unlawfully Drawn-Out.   

Moreover, a protective sweep has temporal restrictions—it “may last ‘no 

longer than it takes to complete the arrest and depart the premises.’”  United States 

v. Noushfar, 78 F.3d 1442, 1448 (9th Cir. 1996) (quoting Buie, 494 U.S. at 335-

36)).  The Court in Noushfar held that the officers exceeded the scope of a 

protective sweep when, after arresting the defendant, the officers continued to 

search the home for more than a half hour.  Id. at 1448.  Remarkably, the 
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Defendants’ protective sweep lasted over four hours.  Defendants breached 

Lawson’s door at 3:59 p.m. but obtained a warrant at 7:55 p.m.  In the meantime, 

the officers were roaming around Lawson’s bedroom an hour-and-a-half after 

entry, (RJN, Ex. 3 at 146-47), undressing from their body armor, (RJN, Ex. 1 at 

11), freely using the restroom, (id.), and taking numerous pictures inside the home 

beginning at 6:44 p.m.—almost three hours after entry, (SER 73).  Dahlstrom 

admitted to staying in Lawson’s home for 20-30 minutes.  (SER 115.)  The 

Defendants are not entitled to qualified immunity because a reasonable officer 

would have known that a protective sweep does not grant officers license to 

intimately search one’s home for over four hours. 

3. To The Extent The Court Considers Defendants’ Exigency 
Argument, There Is A Genuine Dispute About Whether The 
Officers Acted In Good Faith. 

The Ninth Circuit in Ojeda, 276 F.3d at 488, established that officers must 

believe in good faith that there are exigent circumstances when conducting a 

warrantless search.  The Court applied this requirement in Paulino, 495 F. App’x 

at 801, finding that the officers acted in good faith.  There, after securing the 

evidence and arresting the defendant, the officers exited the home and sought the 

defendant’s consent to enter and search the house.  Id.  The officers thereby 

“demonstrate[ed] their recognition that their authority to enter the house had lapsed 

once the evidence was secure.”  Id.  
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The Defendants’ search stands in stark contrast to the search approved in 

Paulino.  Once the Defendants secured the package and detained those present, 

they continued to search the house for over four hours—they did not leave the 

property or ask for permission to search.  Mrs. Lawson saw the officers “milling 

around” the master bedroom, (RJN, Ex. 3 at 15-16)—behavior demonstrating that 

the officers did not fear a threatening co-conspirator.  The officers could not have 

had a good faith belief that an exigency remained given that the photographer shot 

64 pictures inside Lawson’s home.  

In light of these precedents, the Defendants search was grossly intrusive and 

undeniably protracted.  The Defendants violated both the physical and temporal 

limitations that the Supreme Court in Buie placed on protective sweeps.  Thus, the 

Defendants are not entitled to qualified immunity because they exceeded the scope 

of the protective sweep. 

C. Defendants Youngblood, Gregg, Clementson, and Dahlstrom12 
Unreasonably Seized Lawson Without A Warrant.  

Because Defendants unlawfully and unreasonably entered Lawson’s home 

without a valid warrant, Lawson’s seizure was also objectively unreasonable.  

Under the Fourth Amendment, an officer may not execute a warrantless arrest 

“inside a person’s home” for the same reasons they may not execute warrantless 
                                           
12 Based on the record, Doll does not appear to be involved in the seizure of 
Lawson.  (SER 105.) 
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searches of the home, “which is to say that police officers may not execute a 

warrantless arrest in a home unless they have both probable cause and exigent 

circumstances.”  Hopkins, 573 F.3d at 773-74 (emphasis added).  

“An arrest—or, to use the Fourth Amendment’s terminology, a ‘seizure’—

occurs when a law enforcement officer, through coercion, physical force, or a show 

of authority, in some way restricts the liberty of a person.”  Id. at 773 (alteration 

and internal quotation marks omitted).  If, on balance, “the police conduct would 

have communicated to a reasonable person that he was not at liberty to ignore the 

police,” then that person’s liberty has been restrained.  Id.  

In Hopkins, the plaintiff brought a § 1983 action against two officers who 

entered his home without a warrant and arrested him.  The Court found that 

because the officers had neither a warrant nor exigent circumstances, their entry 

was unreasonable, and the officers were not entitled to qualified immunity.  

Because they were not entitled to qualified immunity as to the entry of the man’s 

home, they were subsequently not entitled to qualified immunity as to their arrest 

of him in his house.  The Court first concluded that the plaintiff’s liberty was 

restrained.  Hopkins, 573 F.3d at 773 (The officers “entered his home with guns 

drawn, ordered him to show his hands, told him that he was under arrest, 

handcuffed him, and took him outside.  Under these circumstances, it is clear that 

the officers restricted his liberty and seized him.”).  Because he was seized inside 
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his home, the officers “violated his Fourth Amendment rights by arresting him 

without a warrant for the same reasons that their emergency and exigency defenses 

fail to justify their warrantless entry.”  Id.  

Like the officers in Hopkins, Clementson and Dahlstrom restricted Lawson’s 

liberty and seized him at the direction of either Gregg or Youngblood.13  They 

came in with guns drawn, they handcuffed him on the back porch, and they 

removed him to an isolated area, the garage.  Lawson was not free to leave at that 

point, and he was therefore seized (or arrested) under the terms of the Fourth 

Amendment. 

As Hopkins shows, the law was clearly established that Defendants must 

have both probable cause and exigency to justify a warrantless arrest in a person’s 

home.  Illustrative of this point is Knowles v. City of Benicia, 785 F. Supp. 2d 936, 

944-45 (E.D. Cal. 2011), which affirms the idea that both probable cause and 

exigency are needed to justify a warrantless home arrest.  In that case the court 

granted summary judgment in favor of plaintiff in a § 1983 action because even 

                                           
13 Although not present at the time of the initial seizure, Defendants Gregg and 
Youngblood were supervisors who “set[] in motion a series of acts by others, 
which the [they] knew or reasonably should have known would cause others to 
inflict constitutional injury,” and are therefore liable along with the line officers 
who physically executed the seizure.  Peschel v. City of Missoula, 686 F. Supp. 2d 
1092, 1097-98 (D. Mont. 2009) (quoting Corales v. Bennett, 567 F.3d 554, 570 
(9th Cir. 2009)). 
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though probable cause may have existed, defendant officers lacked exigent 

circumstances to justify the arrest.  Id. at 949 (“Hopkins forecloses the application 

of the exigent circumstance of preventing the destruction of evidence. . . . Thus, 

while probable cause may have existed, the court will grant plaintiff’s motion for 

summary adjudication . . . .”).  

Although Defendants eventually acquired probable cause to formally arrest 

Lawson based on evidence found from the unlawful search, it is not clear that they 

had probable cause to justify this extreme initial seizure and, as discussed above, 

they certainly lacked exigent circumstances to justify the initial entry and seizure. 

Because it was clearly established at the time of the violation that police officers 

may not execute a warrantless arrest in a home unless they have both probable 

cause and exigent circumstances, Defendants are not entitled to qualified immunity 

as to Lawson’s seizure. 

CONCLUSION 

For the foregoing reasons, this Court should rule that Defendants are not 

entitled to qualified immunity, or at the very least, that there are triable issues of 

fact that bear on the qualified-immunity determination, which must be submitted to 

a jury.  Lawson therefore requests the Court reverse the judgment below and 

remand the case for further proceedings. 
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